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Omar Said Shaaban has filed this
er S 25A(1)(b) of the Constitution of

1984 (as amended from time to time)




hereinafter o be referred to as the Constitution,
challenging the constitutionality of S. 3(6) of the Land
Tenure Act No. 12 of 1992 as amended by S. 4 of he
Written Laws (Miscellaneous Amendment) Act No. 1 gf
72018 hereinafter to be referred to as the Act. The
respondent is the Attorney General of 7anzibar and the
declaratory lorders sought by the petitioner are in the
following form;-

(a)Sub section 6 of Section 3 of the Land tenure Act
Nao. 1R of 1992 as amended by Section 4 of the
Written Laws (Misc. Amendments) Act No. 1 of
2018|is unconstitutional for violating the right of
equality before the law, which include the rights
to access to justice, principles of check and balance
among the Government organs and for depriving
the dourt of its inherent power to determine the
right, justice and intervention to arbitrary
administrative decisions as guaranteed under
Sections 12(1)(3), 5A(1)(2)(3), 134(8) and 93(1)
Of the Constitution of Zanzibar of 1984.

(b)Sub section 6 of Section 3 of the Land Tenure
Att No. 12 of 1992 as amended by Section 4 of
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erson aggrieved by a decision of
Lasident under Sub section 6 of Section i

@ Land Tenure Act No 12 of 1992

uestion the decision in court of law.

ther relief(s) or order(s) as this court may

just and equitable.
of the petition be borne by both parties.

he Act is being challenged on three grounds,
t the provision grossly infringe the right to
sfore the law by unnecessarily restricting
istice in the court of law as the right which is
inder S. 12(1) and (Bl ef the Constitution,
that the provision grossly infringe the principle
on of power between the judiciary, executive
islature by precluding the power and functions
ciary in checking and balancing the power of
ive when making administrative decisions and
3t the provision ousts the jurisdiction of the
letermine civil case relating to disposition of




The hearing pf this petition proceeded by way of written
submissions Whereby the petitioner who is an advocate of
this court who was unrepresented and Mr. Abubakar A.
Omar learmed State Attorney representing  the
respondent filed their respective submissions for and

against the
court.

petition within the period of time given by the

For easy of |[reference S. 3(6) of the Act which is being

challenged

in this petition need to be displayed. The sub

section in question reads as follows; -

“Subject to the provisions of subsection (2) and (3)

of this

Section, the President shall, when

satisfied with the evidence presented before

him, revoke the decision of the Minister relating

to disp
of the

dsition of the Public Land and the decision

President shall be final and shall

not be |guestioned in any court of law”.

(emphasis supplied)

In support| of the petition the Petitioner started his

submission

by making it clear that he understands and

appreciates the fact that by way of judicial review,
administrative decision can be challenged in courts of

law. He ho

wever pointed out that his grievance is on the

constitutionality, of the mandatory restriction on the right
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submitted by the Petitioner that the right to
stice as one of the components of Human
are enshrined in the Bill of Rights contained
11 of the Constitution is guaranteed by the
He further argued that under S. S5A of the
the doctrine of Separation of Powers among
ms of government is enshrined and also that
the Constitution establishes the High Court
- . 134(8) of the Constitution has supreme
d jurisdiction to inquire the legality of any
ve action or decision by public authorities.

?
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er went on submitting that S. 3(6) of the Act
passed by the House of Representatives on
and which was assented by the President on
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r then identified two issues that to him need
ined by this court. The first issue identified
to whether the clause In question i.e Sub
ection 3 of the Act, ousts the jurisdiction of
m adjudicating justifiable disputes and the
is whether the clause restricts the right to
before the court of law.

The Petitione
to be determ
by him is ag
section 6 of
the court fre
second issu€
access justice

As oh the i sue in regard to the jurisdiction of the court
being ousted it was submitted by the Petitioner that since
S. 93(1) of the Constitution vests the High Court of

Zanzibar with unlimited jurisdiction on criminal and civil
cases then|even justifiable disputes arising out from
disposition pf land should be adjudicated by the court
which is veasted with the jurisdiction to determine the
disputes to|their finality rather than the disputes being
finalized bly administrative decisions. On this the
Petitioner referred the court to the case of Re: Racal
Communications (1980) All ER 634 where it was the
position by |Lord Diplock that the presumptions that when
the Parliament confers on an administration, tribunal or
authority, gs distinct from a court of law, power to decide
a particular question defined by the Act, conferring the
power, Pafliament intends to confine that power to
answering the question as it has been defined as if there
has been any doubt as to what that question is, this is
the matten for court of law to resolve in fulfillment of
their constjtutional role as interpreters of the written law
and expoupders of the common law and rules of equity.
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To further cgment his argument that S. 3(6) in gquestion
ousts the jurisdiction of the court and therefore that it is
unconstitutional, the Petitioner cited the case of
Attorney General V. Lohay Akonaay and Joseph
Lohay [1995] TLR 80 where the Court of Appeal of
Tanzania held among other things that any purported
ouster of jurisdiction of the ordinary courts to deal with
any justiciable disputes is unconstitutional.

On the issug whether the right to access justice before
court of lgw is restricted by S. 3(6), it was the
Petitioner’s largument that according to SS. 12(3) and
24(2) of the Constitution, the civic right, duties and
interests of every person shall be protected and
determined |by the courts of law, state organs and other
organs established by the law and that any person
alleging that any provision in any law concerning his right
or duty owed to him has been, is being or is likely to be
violated by any person anywhere in Zanzibar, may
institute proceedings for redress in the High Court and
that the High Court shall have the power to declare and
order compensation to any concerned person. It was
stressed by the Petitioner that the fact that a person
aggrieved py a decision made under S. 3(6) of the Act
can seek fedress to the court by way of applying for
judicial review should also mean to allow such a person
to access the court through other evenues.

It was further submitted by the Petitioner that basing on
what was |held by the Court of Appeal in the case of
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Director of Public prosecution v.s Daudi Pele [1993]
TLR 22 as faf as the requirements that should be met by
the law thatl seeks to limit or derogate from the basic
right of the individual on grounds of public interest, S
3(6) of the Act is unconstitutional because it is arbitrary
as it does not provide for any procedure for the exercise
of the Presiﬁent’s power in upsetting the decision made
by the Minister relating to the disposition of public land.
He also ardued that the law does not provide for any
safeguards against abuse of powers conferred under that
provision and also that there are no checks or controls
whatsoever|in the exercise of the power and therefore
that the degision depends on the President’s whims. He
concluded By contending that the provision is drafted too
widely that[it applies to all disposition of public land.

In his submission against the petition Mr. Abubakar A.
Omar learned State Attorney for the respondent, started
by giving albrief background on why the amendments to
the Land Tenure Act No 12 of 1992 and which resulted to
the inclusian of the impugned provision in the law, had to
be made by Act No 1 of 2018. It was argued by him that
because the President is the sole custodian of public land
then the amendments were made to complement the
President’s powers in regard to issues relating to
disposition| of public land, on behalf of the President.

Mr. Omar’'s arguments against the petition were premised
on three lissues to wit; whether £ 3(6) of the Act
infringes any provision of the Constitution, whether S.

8




3(6) of the|Act restricts access to justice and lastly
whether S. |3(6) of the Act infringes the principle of
separation of power.

It was submitted by Mr. Omar, on the issue whether S.
3(6) of the Act infringes any provision of the Constitution
that the provision does not, in any way, infringe the
Constitution|but rather that it gives the President power
to control public land for the benefits of the people of
7anzibar. He contended that the provision just lays the
mechanism by which the Minister responsible for land can
be checked by the President. The court was also referred
to the case|l of Fatma Idha Salum v. Khalifa Khamis
Said, Civil |Appeal No. 28/2002 (unreported) where the
Court of Appeal held among other things that from
March, 1964 all natural land was declared public land
vested in |[the President on behalf of the people of
7anzibar as such that the president has superior title
over the land.

Mr. Omar went on arguing that the fact that the decision
by the President is final and that the decision cannot be
questioned in any court of law does not in any way
infringe the Constitution because if the decision was to be
questioned then that would be tantamount to suing the
president |which is prohibited under S.36(2) of the
Constitution. He insisted that allowing individuals to sue
the President for his administrative decision would be a
clear violation of S. 36(2) of the Constitution. It was also
pointed out by Mr. Omar that the impugned clause in the

<)




Act, is not the first clause in our laws because there are
many other Jaws that contain such clauses. He referred
the court to §. 34(7) of the Constitution and Article 41(7)
of the United Republic of Tanzania Constitution of 1977
where no court is allowed to question any matter relating
to election fesults of the Presidents of Zanzibar and of
the United Republic. The other law cited to that effect is
the Zanzibar Electoral Commission Act No. 4/2018 where
it is made clear under 5S.52(4) and 143 that decision by
the Commission on appeal or on other matter related to
election shall be final and shall not be questioned by any

COUFE.

As on whether the right to access to justice is restricted
by S. 3(6)|of the Act, it was Mr. Omar’s position that
access to justice is not restricted because under S. 62(4)
of the Act @ person dissatisfied with the decision of the
Minister may appeal to the high Court. It was therefore
insisted byl him that the fact that the decision of Ele

President
and shall
effect of

made under S. 3(6) of the Act, shall be final
not be questioned in any court of law has no
restricting access to justice but it merely

provided fqr the procedure of acquiring the justice.

In regard
infringes
enshrined

to the issue whether S. 3(6) of the Land Act
the principle of separation of power as
in the Constitution under S. 5A, it was Mr.

Omar's stand that there is no infringement of the
Constitution because S. 3(6) of the Act just vests the

President

with administrative powers to control the
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Minister. He |contended that decisions by the President
made under 5. 3(6) of the Act do not in any way violate
S. 5A of the Constitution or interfere with functions of
any other arm of the Government.

For the foregoing submission it was therefore prayed by
Mr. Omar that the petition be dismissed with costs
because S. 3(6) of the Act does not in any way violate or
infringe SS.[12(1)(3), 93(1) and 5A(1)(2) and (3) of the
Constitution|of Zanzibar of 1984.

To my observation this petition in which the
constitutionality of S. 3(6) of the Act is being challenged,
is premised| on two main issues or guestions which are
whether the impugned provision ousts the jurisdiction of
the court and therefore that it is contrary to the doctrine
of separation of power as enshrined under S. 5A of the
Constitution and whether the provision limits the right to
access to justice. It is also a considered view of this court
that the [ssue whether the impugned provision is
unconstitutional or not can be approached and decided
by considering whether a decision made by the President
under S. 3(6) of the Act is not subject to judicial review
and if thé answer is in the affirmative whether a
complainant aggrieved by the decision under the
impugned | provision by the President cannot be
adequately remedied by judicial review. In other words if
the above lissue is in the affirmative the next issue would
be whether there is any justiciable dispute that may arise
from the President’s decision made under the impugned

11




provision that cannot be adjudicated and remedied by
judicial revigw. In tackling the issue whether the

impugned

provision is unconstitutional or not this court

will therefore be revolving around the above identified

sub-issues

It should
looking at

also be pointed out at this very stage that
the impugned provision i.e S.3(6) of the Act

the Petitionar’s dispute is on the last part of the provision
which reads “the decision of the President shall be

final and
law”. Thi

&hall not be questioned in any court of
s| last part of the impugned provision can

conveniently be divided into two distinct parts. Firstly is

that part
president

\which makes the decision made by the
fihal i.e which reads “the decision shall be

final” and|secondly is the last part in regards to the
limitation of restriction which reads * the decision shall
not be questioned in any court of law”.

I would start with the issue whether by providing that the
decision of|the President shall be final, S.3(6) of the Act

limits the
the jurisdi

fight to access to justice and whether it ousts
dtion of the court. A decision by the President

made under S. 3(6) of the Act is an administrative
decision that can be challenged before the court by way

of judicial
judicial re
Petitioner
well, that

Leview. That the decision can be challenged by
view is not disputed by anyone including the
who is however arguing, if I understood him
there are some justiciable issues or questions

that may arise from the President’s decision made under
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S. 3(6) that cannot be adjudicated and adequately
remedied by judicial review. With due respect to the
Petitioner this court does not think that there is any
question or |dispute that may arise from the decision
made by the President under S. 3(6) of the Act that
cannot be |adequately adjudicated and remedied by
judicial review. After all the Petitioner has not identified
what are thaose issues Or justiciable questions that cannot
be adjudicated and adequately remedied by judicial
review.

On the face of it the provision in question i.e S.3(6) of

the Act appears to mandatorily provide that the decision

i final but in reality and practice it is not. An person

aggrieved by a decision made by the President under S.

3(6) of the Act can challenge the decision by judicial
1

review and he can also be adequately remedied as
demonstrated hereunder.

Judicial review is a procedure by which an individual can
seek to challenge a decision, act or failure to act of a
public body. Remedies that can be granted by the court
in judicial| review include quashing the decision and
requiring the body to re-consider the decision, making a
declaration and or order, awarding costs and requiring
the body tio take some other steps or to not take certain
action (injunction).

A decisionl by a public body can be challenged by way of
judicial rgview on three grounds namely illegality,

13




irrationality and procedural impropriety or unfairness. A
decision is illegal when a decision maker acts outside or
beyond its [powers (ultra vires), where he misdirects
himself in lgw, instance where he does not understand
and apply the law correctly and where he exercises his
powers wrorngly or for an improper purpose. Irrationality
of a decision arises where the decision is sO unreasonable
that no reasonable decision maker could have come to
the same decision or where a decision maker takes into
account irraglevant matters or fails to consider relevant
matters and it is also irrational if the decision maker acts
in bad faith| or dishonestly. Finally a decision of a public
body is unfair or procedurally improper if the body does
not properly observe and comply with its procedural
duties, if it|fails to consult or give reasons for its decision
and if it is Hiased. (see ww.saunders.co.uk.).

It is also |worthy to point out that in the case of
Anisminic|Ltd v. Foreign Compensation Commission
[1969]2 AC. 147 it was held by the House of lords that
provisions |that purport to oust the jurisdiction of the
court and [limit the right to access to justice cannot
prevent the courts from examining an executive decision
that, due to an error of law is a nullity and also that the
provisions [do not prevent courts from dealing with both
jurisdictional and non-jurisdictional errors of law.
jurisdictinal error is where the commission of an error of
law meant] that the public body did not in fact have power
to act and|non-jurisdictinal error is where the public body

14




was acting
committed

ithin the powers conferred on it by law but
n error of law. It was concluded in

Anisminic case that;-

“Any error of law made by a public body will

malke its decision a nullity and that

3 statutory exclusion clause does not

deprive the courts from their jurisdiction

in judicial review”.

Because a
President m

person aggrieved by the decision of the
ade under S. 3(6) of the Act can challenge

the decision by judicial review on grounds of illegality,

irrationality
as he is en

and procedural impropriety or unfairness and
itled to all the remedies that can be granted

in judicial review then this court does not see any kind of

a dispute that may arise from such

a decision that cannot

be challenged and be adequately remedied by judicial

review.

It is insiste
also from t
President L
way of jud
purports t
access to ]
like a non-
toothless ¢

4 that from a considered view of this court and
he above observations a decision made by the
inder S. 3(3) of the Act can be challenged by
cial review. In fact, that part of S. 3(6) which

b oust the jurisdiction and limit the right to
ustice has no legal effect. The provision is just

poisonous snake that can bite but not kill or a

jog that can bark but not bite. The decision of
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made under S. 3(6) of the Act is only final
oly and not judicially. By providing that the
al S.3(6) of the Act does therefore neither
limit access [to justice nor oust the jurisdiction gf the
court becausge a person aggrieved by such a decision can,
as amply de onstrated above, question the decision in
court of law by way of judicial review.

the President
administrativs
decision is fi

In his arguments against the petition Mr. Omar has
contended that questioning the decision made by the
President under S. 3(6) of the Act is tantamount to suing
the Presidemt who under S. 36(2) eF the Constitution
cannot be dued. With due respect to the learned State
Attorney this court is of a different view. To a considers
view of this|court where in the course of his public duties
the President makes any decision under S. 3(6) of the
Act and where the decision is to be challenged what is
prohibited I:E/

5. 36(2) of the Constitution is challenging
by suing the president in his personal
~cause presidency is an office or institution,
int cannot, under those circumstances, be
personal capacity or name but through the

the decisio
capacity. B
the Presidg
sued in his

Attorney G
Tanzania i

Magufuli |

Tanzania
(unreporte
S. 3(6) of

sneral (see the decision of the High Court of
. Ado Shaib v. Honourable John Pombe
(The President of the United Republic of
& 2 Others, Civil Cause No. 29/2018,
H)). The decision made by the President under
the Act can therefore be challenged by way of
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not by suing the President but by suing
eneral.

u”;

) the last part of S.3(6) of the Act that reads
ot be questioned in any court of law” it
bed view of this court that that part of the
Fovision truly ousts the jurisdiction of the
its the right to access to justice. That part of

prohibits the court from looking at the
correctness of the decision made by the
vhere the decision aggrieves any One.
the court from performing what is its

51 core function cannot in any way be valid
tional. It was held by the Court of Appeal in

of
[1996]TLR, 156 among other things that;-

Attorney General v Aman Walid

“The High Court of this country has

a supervisory jurisdiction to inquire

into the legality of anything done or

m

ade by a pubic authority, and

t

is jurisdiction includes the power

toa inquire into the legality of an

official proclamation by the

El

ctoral Commission A
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In the above cited case the Court of Appeal interpreted
Article 74(12) of the Constitution of the United Republic
of Tanzania [of 1977 which reads that "No court shall
have jurisdiction to inquire into anything done by

the Electornal Commission in the exercise of its
functions Bccording to the provisions of this
Constitutiop” and made the following observation;-

“rn the face of it, it appears that the
Constitution expressly prohibits the
court from inquiring into the validity of such
things like the Tamko Rasmi, but on a deeper
consideration of the principles that underline
the Constitution it is obvious that such an
interpretation of the Constitution is wrong”
The Court went on holding that;-
“One of the fundamental principles of any
democratic Constitution, including ours,
is the rule of law... in light of this principle,
we [respectively agreée with the submission
of Mr. Werema. We are satisfied and we
find that the High Court in this Country
Jike the High Court in England,

18




has a

supervisory jurisdiction to inquire

into the legality of anything done or made

by the

public authorities”.

Part of S. 3(6) of the Act which reads and shall not be
questioned|in any court of law” does not only oust
the jurisdiction of the court and limit the right to access

to justice
separation

Hut it is also contrary tO the doctrine of
of powers which is enshrined in the

Constitutionfunder S. 5A thus;-

S. 5A(1) Zanzibar itafuata mfumo wa mgawanyo wa

(2)

Madaraka kati ya mamlaka tatu, Mamlaka ya
Utendaji, Mamlaka ya Kutunga Sheria

na Kusimamia Utekelezaji wa Shughuli za
Umma na Mamlaka ya Kutekeleza Utoaji
Haki.

Mamlaka ya Utendaji ni Serikali ya Mapinduzi
7anzibar, Mamlaka ya Kutunga Sheria na
Kusimamia Utekelezaji wa Shughuli

za Umma ni Baraza la wawakilishi

na Mamlaka ya kutekeleza Utoaji wa Haki

ni Mahkama.
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(3) H
N
I

A provision

limits or den

unfair and

Francis Ishengoma Dyanabo V.
[2004] 14 i

hkuna mamlaka itakayoingilia Mamlaka
yingine Isipokuwa kama ni kwa kadri
ivyoelezwa katika Katiba hii”.

that ousts the jurisdiction of the court and
ies a person the right to access the court is

ontravenes the Constitution. In the case of
Attorney General

was held by the Court of Appeal among

other things$ that;-

“"Acce

to justice is undoubtedly, a cardinal

safeguard against violations of ones rights

wheth

)er those rights are fundamental or

not. Without that right, there can be no

rule o

f law and therefore no democracy.

3 court of law is the resort of the oppressed

and the bewildered. Anyone seeking a legal

should be able to knock on the door of justice

and be heard”.

At this point it is also prudent to cite the case of The

Attorney

General vs. Jeremia Mtobesya. Civil Appeal

No. 65/2016 (unreported) where it was held by the Court

of Appeal
abrogates

among other things that a provision that

the right to access to court and completely

20




bars the cou
unconstitutio

This court th
extent that i

reads” ... and shall not be ques

law” that ¢
of 1984. Th
principle of
our Constit
preventing
core functic
executive
separation |
the judicial
ensuring th
Mwalimu
[1996] TLR
that;-

0

“The prin

of a

bt part of S. 3(6)

Hf powers one of th
Y

Paul John Mhozya V- Attorney

governme

rt of law from making any intervention is

hal and therefore invalid.

erefore agrees with the Petitioner only to the

- is the last part of S. 3(6) of the Act which
tioned in any court of
ffends S. 5A of the Constitution of Zanzibar
of the Act infringes the
wers which is enshrined in
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is to keep the executive in check by
t its acts comply with the law. In the case of
General
103 it was insisted by the Court of Appeal
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ciple that the functions of one branch

nt should not encroach on the

functions of another branch is an important

one
is exe

The argur
trustee an

nent by Mr.
d guardian of publi

to ensure that the governing of a state

cuted smoothly and peacefully’.

Omar that the President as a
c land has superior title over

21




all public land is correct. That, however, does not mean
that the President can us€ Of deal with public land in
whatever manner he wishes and for his own benefits and
interests. The President must use and deal with public
land for the |benefits and interests of the public and not
otherwise. Iff is in that spirit that it cannot be said that or
thought thatj in passing S. 3(6) of the Act the House of
Representatives had intended for the decision by the
President ip disposition of public land not to be
questioned iy any court of law.

There was also an argument from Mr. Omar S.3(6) of
the Act doep not infringe the Constitution because there
are many gther provisions in different laws that are of
the same efffect as S.3(6) of the Act. With due respect to
Mr. Omar the fact there are many other provisions in
other different laws that are of the same effect as S. 3(6)
af | the Act does not necessarily make the impugned
provision valid. Two wrongs do not make a right.

ve reasons and observations it is therefore a
conclusion of this court that it is only the last
3(6) of the Land Tenure Ast Mo, 12 of 1992 as
by S. 4 ef the written Laws (Misc.
ts) Act No' 1 af 2018 which reads” and shall
not be questioned in any court of law” that limits
the right t¢ access to justice, ousts the jurisdiction of the
court and| contravenes the doctrine of separation of
powers. That part of the provision offends SS. 5A,
12(1)(3) |and 93(1) of the Constitution of Zanzibar of

22
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1984 and i

tlis therefore hereby declared invalid and

unconstitutional. The petition is therefore allowed to the
extent demomnstrated above and the following declaratory
orders are made.

(1) The last part of S.3(6) of the Land Tenure Act
Nel 12 of 1992 &s amended by S. 4 of the

W

Htten Laws (Misc. Amendments) Act No. 1 of

2018 which reads vand shall Not be
qguestioned in any court of law” is hereby

detlared invalid and constitutional for offending
sgq. 5A, 12(1)(3) and 93(1) of the Constitution

of

Zanzibar of 1984.

(2) Any person aggrieved by the decision made by

th

- President under S. 3(6) of the Land Tenure

Adt No. 12 of 1992 as amended by S. 4 of the

W
2(

ritten Laws (Misc. Amendments) Act No. lof
)18 can question the decision in the court of

law.

Sdg: Abraham Mwampashi,
Judge,
09/10/2019.

Delivered in court this 09" day of October, 2019 in the
presence df the Petitioner and Mr. Abubakar A. Omar
(SA) for [the respondent the Attorney General of

Zanzibar.

Sdg: Abraham Mwampashi,

23




Judge,
09/10/2019.

I CERTIFY TH

HIGH COURT
ZANZIBAR.

qon esum L9097
79,,( - ﬁg 1Y RECE b

mbs/... ame 901 |aod
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